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SOUJCES OF JULES ANQ PJACTICE

Ove:vief
Provide an overview of the primary sources of lawA regulation and practice 
that govern or affect executive compensation arrangements or employee 
beneLts,

The primary sources of legislation affecting compensation arrangements are•

W the National Minimum 1age Act 988– q re;uires employers to pay the prescribed 
minimum wage5

W the Pensions Act 200– q re;uires employers to automatically enrol ;ualifying workers 
into a ;ualifying pension scheme and pay minimum contributions5

W the 1orking Time Regulations 988– q re;uires that all workers have a right to '.6 
weeks, paid annual leave5

W the E;uality Act 2090 q re;uires workers be paid the same for doing the same work3 
irrespective of gender5 and

W the Companies Act 2006 q primary source of UK company law and provides some 
regulation around executive compensation.

The tax treatment of executive compensation arrangements and employee bene:ts is 
primarily governed by•

W the Income Tax (Earnings and Pensions) Act 200S5 and

W the Focial Fecurity Contributions and Bene:ts Act 9882.

The UK taxation authority also publishes guidance.

Most legislation is the same throughout the United Kingdom5 however3 devolved legislation 
may slightly vary the position (and tax rates) in the nations of Fcotland3 Northern Ireland and3 
to a lesser extent3 1ales.

The jinancial Fervices and Markets Act 2000 provides a regulatory framework covering 
certain :nancial services and activities3 such as those relating to options and securities.

Companies listed on a stock exchange will be subHect to the rules of such stock exchange 
and may be subHect to additional investor guidance and re;uirements3 which can regulate 
compensation (eg3 the UK Corporate Governance Code).

Companies in certain :nancial services sectors may be subHect to additional regulation in 
relation to remuneration.

Laf stateh H 8 AuDust 040g

Enqo:ce:s
What are the primary government agencies or other entities responsible 
for enforcing these rulesj
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DM Revenue and Customs enforces the rules relating to tax3 social security contributions and 
the National Minimum 1age. Regulatory bodies such as the jinancial Conduct Authority and 
Prudential Regulation Authority also play a role3 particularly in the :nancial services sector.

The E;uality and Duman Rights Commission enforces the E;uality Act 2090.

The Pensions Regulator regulates workplace pensions.

Laf stateh H 8 AuDust 040g

rOVEJNANCE

rove:nance :eWui:ements anh sGa:eGolhe: app:oval 
Ure any types of compensation or beneLts generally sub’ect to speciLc 
corporate governance requirements or approval by shareholders or 
government agenciesj What is the general process for obtaining 
approvalj

’irectors, remuneration in private companies is usually set by the board of directors3 subHect 
to the articles of association and any applicable shareholders, or investment agreement.

UK companies with shares admitted to trading on certain markets are re;uired to prepare a 
directors, remuneration report3 which must be approved by the board and signed by a director 
or company secretary. The report comprises two maHor segments• an annual remuneration 
report (subHect to a non-binding shareholder vote) and a directors‘ remuneration policy 
(approved by a shareholder vote at least every three years). Payments and bene:ts (including 
the provision of shares) provided to directors outside of an approved policy will be of no 
effect.

UK companies cannot generally issue shares (or grant e;uity-based awards to be settled 
by new issue shares) without shareholder authority and a shareholders‘ resolution to 
disapply the shareholders‘ rights to be offered the shares. There are exceptions to this rule3 
including in relation to an employees‘ share scheme3 but this type of scheme only permits 
participation by employees and former employees of the group (and certain relatives)3 
and not non-employees including non-executive directors. Any approval would generally be 
obtained either at a shareholders‘ meeting (most common for listed companies) or by way 
of written resolution (more common for private companies).

Certain :nancial activities relating to options and other e;uity awards are also regulated in 
the United Kingdom and re;uire the approval of the jinancial Conduct Authority unless an 
exemption applies. Most companies rely on a similar zemployee share scheme‘ exemption3 
although3 where this is not available3 other exemptions may apply.

Listed companies are subHect to certain guidelines and investor re;uirements and 
recommendations in relation to executive compensation. As a conse;uence3 most listed 
companies usually need to set up a remuneration committee.

In addition3 UK companies with a premium listing on the London Ftock Exchange generally 
re;uire shareholder approval to•

W operate an employees‘ share scheme that uses newly issued or treasury shares5

W
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operate a long-term incentive scheme in which one or more directors is eligible to 
participate5 or

W grant an option with an exercise price lower than market value to be satis:ed by newly 
issued shares3 subHect to certain exceptions.

Listed companies (on any market) may be subHect to further shareholder approval 
constraints set out in applicable listing rules and investor guidance.

Certain companies in the :nancial services sector may be re;uired to obtain shareholder 
approval to introduce or change certain elements of remuneration and may need to be report 
this to the relevant regulator.

Laf stateh H 8 AuDust 040g

Consultation
Hnder what circumstances does the establishment or change of 
an executive compensation or beneLt arrangement generally require 
consultation with a unionA works council or similar bodyj

Changes to any terms and conditions relating to pay and bene:ts set by collective bargaining 
must be negotiated with the union. If an employer is contemplating dismissing and 
re-engaging staff who do not agree to the changes and 20 or more employees are affected at 
one establishment within a period of 80 days or less3 the employer must inform and consult 
with appropriate representatives of the employees about the dismissal. If an employer is 
proposing to dismiss as redundant fewer than 20 employees at one establishment within 
a period of 80 days or less3 the employer must undertake individual consultation with 
employees who are in the pool.

Laf stateh H 8 AuDust 040g

P:oGiditeh a::anDements
Ure any types of compensation or beneLt arrangements prohibited either 
generally or with respect to senior managementj

Certain types of arrangements between UK companies and their directors (or connected 
persons) are prohibited unless shareholder approval is obtained q in particular3 
arrangements involving long-term guaranteed employment3 the purchase or sale between 
the parties of a substantial non-cash asset (eg3 a house)3 director loans and certain types of 
loss of oVce payments.

The restrictions are more onerous for public companies3 including a prohibition on providing 
:nancial assistance in relation to the ac;uisition of shares in such UK public companies 
unless an exemption applies. There is a conditional exemption for employees‘ share 
schemes.

Certain companies in the :nancial services sector are subHect to additional regulatory 
restrictions in relation to remuneration. 
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Laf stateh H 8 AuDust 040g

Jules qo: nonHexecutives
What rules apply to compensation and beneLts of non-executive 
directorsj

The rules and restrictions for a non-executive director‘s remuneration are generally similar 
to those for an executive director.

Dowever3 non-executive directors are unable to receive tax-advantaged share options or 
awards (such as FAYE (Fave As You Earn) options) as those awards can only be made to 
employees (and3 in some cases3 full-time directors3 which non-executive directors tend not 
to be). They are similarly often unable to participate in listed company share plans due to 
investor re;uirements often restricting the grant of variable remuneration to non-executive 
directors3 including the UK Corporate Governance Code which recommends not awarding 
share options or performance-related remuneration to non-executive directors3 as well as 
certain exemptions that re;uire the use of an employees‘ share scheme. They may be paid 
some fees in market-purchase shares however.

Laf stateh H 8 AuDust 040g

QISCLOSUJE

Manhato:y hisclosu:e oq executive compensation
Must any aspects of an executive(s compensation be publicly disclosed 
or disclosed to the governmentj )owj

UK companies are generally re;uired to disclose aspects of directors, remuneration in their 
publicly available annual accounts. The extent of disclosure depends on the siJe of the 
company.

UK companies with shares admitted to trading on certain markets must prepare a 
remuneration report in relation to the directors every :nancial year. Although shareholders 
will vote on the report3 their vote is only advisory and a negative vote cannot retrospectively 
void any payment. The report must be :led at Companies Douse and published on the 
company,s website. Fuch companies are also re;uired to make available on their website 
details of any remuneration payments and payments for loss of oVce to departing directors.

Listed companies may be re;uired to publicly disclose any related party transactions if 
re;uired by the rules of the relevant stock exchange. ’isclosure of senior management 
remuneration may be re;uired on listing or where certain types of prospectus or circulars 
are re;uired to be published. UK listed companies with over 2'0 employees must disclose 
annually the ratio of their CEO,s pay to the median3 lower ;uartile and upper ;uartile pay of 
their UK employees.

Companies in the :nancial services sector may be subHect to additional disclosure 
re;uirements. 
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All companies are re;uired to report activity relating to e;uity awards and shares issued in 
relation to employees (including executive directors) and directors to DMRC as part of annual 
reporting re;uirements. The grant of enterprise management incentive options must also be 
noti:ed to DMRC.

Laf stateh H 8 AuDust 040g

EMPLOYMENT ArJEEMENTS

Common p:ovisions
Ure employment agreements required or prevalentj If soA what provisions 
are commonj Ure any terms prohibited or unenforceablej

1hile there is no legal re;uirement to provide a written contract of employment it is normal to 
do so3 and employers have a statutory duty to provide employees with a written statement of 
particulars on day one of employment. The statement must include details of remuneration3 
holiday entitlement and pay3 terms relating to pensions and pension schemes and any other 
bene:ts or paid leave provided by the employer.

Many senior executives and directors will also have provisions in their service agreements 
relating to remuneration in the form of bonuses and post-employment restrictive covenants.

E;uity incentives are typically treated as being separate from an employee,s terms of 
employment and accordingly dealt within under separate documentation.

Laf stateh H 8 AuDust 040g

INCENTIVE COMPENSATION 

Typical st:uctu:es
What are the prevalent types and structures of incentive compensationj 
Do they vary by level or type of organisationj

The most prevalent type of incentive compensation is the right to be paid a cash bonus3 
which is often expressed as a contractual entitlement to participate in a discretionary bonus 
scheme if speci:c criteria are met. Bonuses do vary based on sector and the seniority of the 
employee.

E;uity incentive arrangements are also common3 particularly for start-ups3 private e;uity 
and listed companies. These take the form of share option and direct e;uity holding 
arrangements3 including both tax-favoured and non tax-favoured arrangements.

Laf stateh H 8 AuDust 040g

Jest:ictions
Ure there limits generally on the amount or structure of incentive 
compensationj Ure there limits that adversely affect the tax treatment of 
the compensation relative to the employer or the executivej
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Case law has established limits on the exercise of the employer,s discretion to pay a bonus 
and on exercising discretion under e;uity incentive schemes. The duties overlap and can be 
summarised as a duty to•

W exercise discretion honestly and in good faith5

W not exercise discretion in an arbitrary3 capricious or irrational way5 and

W not breach the implied term of trust and con:dence.

Many tax-favoured e;uity incentive arrangements are subHect to statutory limits3 as well 
as regulatory considerations. Dowever3 there are no overarching limits applicable to e;uity 
incentives. Regulations and governance guidelines may apply to the structure and ;uantum 
of awards.

Laf stateh H 8 AuDust 040g

Qeqe::al
Is deferral and vesting of incentive awards permissiblej Ure there limits 
on the length or type of vesting and deferral provisionsj

It is possible to defer bonus awards. Dowever3 this is not particularly common for unlisted 
companies and otherwise mandatory deferral is more commonly seen in the :nancial 
services sector3 where the deferral may be regulated. %esting and payment is typically 
based on certain performance and employment criteria. Listed companies (and particularly 
premium listed companies) often do re;uire deferral of at least part of a bonus into shares 
to meet investor re;uirements.

%esting is common in e;uity incentive arrangements3 which can include time-based vesting 
or performance-based conditions. No limits apply3 but most e;uity incentives subsist for 
a maximum of 90 years. This is mandated for tax-favoured schemes and under certain 
regulatory codes.

Laf stateh H 8 AuDust 040g

Qeqe::al
Ure there limitations on the individuals or groups eligible to receive the 
compensationj Ure there aspects of the arrangement that can only be 
extended to certain groups of employeesj

Listed companies often re;uire deferral of incentives for executive directors and other 
members of senior management3 to meet investor re;uirements. Fhare plan participation 
may be restricted to employees for tax and regulatory reasons3 with tax-favoured plans 
generally restricted to group employees or full-time directors (or both).

Laf stateh H 8 AuDust 040g
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Jecu::ent hisc:etiona:y incentives
Can it be held that recurrent discretionary incentive compensation has 
become a mandatory contractual entitlementj Is this rebuttablej

Company bonus schemes often give employers full or partial discretion to determine the 
bonus amount. Courts have implied terms3 such as the duty of mutual trust and con:dence3 
to regulate employers, discretion. As a conse;uence3 ostensibly discretionary compensation 
schemes can generate contractual or ;uasi-contractual entitlement. To minimise risk3 
employers should signpost in written bonus schemes that pre-contractual negotiations and 
oral representations are not binding.

1ith the exception of certain all-employee e;uity incentive schemes3 most e;uity incentives 
are offered on a discretionary basis. E;uity incentives are typically treated as separate to an 
employee,s contract of employment.

Laf stateh H 8 AuDust 040g

Eqqect on otGe: employees
Does the type or amount of incentive compensation awarded to an 
executive potentially affect the compensation that must be awarded to 
other executives or employeesj

’iscrepancies among levels of cash bonus can give rise to e;ual pay claims or discrimination 
claims if the reason is due to gender or another protected characteristic. If the discrepancy is 
due to :xed term or part time worker status this can also give rise to claims of less favourable 
treatment. 

Otherwise3 the type or amount of incentive compensation awarded to an executive typically 
does not have a direct impact on the compensation that must be awarded to other executives 
or employees. These decisions are usually discretionary and made on a case-by-case basis3 
taking into account individual performance3 responsibilities and other relevant factors.

Laf stateh H 8 AuDust 040g

Manhato:y payment
Is it permissible to require repayment of incentive compensation under 
certain circumstancesj Ure there circumstances under which such 
repayment is mandatoryj

It is possible to re;uire repayment of cash bonuses in certain circumstances3 for example 
employee misconduct or corporate failure.

Clawback provisions are a re;uirement for certain employees in the :nancial services sector 
and are commonly adopted in other sectors.

Moreover3 the UK Corporate Governance Code and various institutional investor bodies 
recommend that listed companies introduce mandatory repayment or clawback provisions 
in incentive schemes.
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Many companies offer sign-on bonuses and it is not uncommon for :rms to provide that the 
bonus be repaid if the new Hoiner leaves before a given period elapses.

Laf stateh H 8 AuDust 040g

Manhato:y payment
Can an arrangement provide that payment is conditioned on continuing 
employment until the payment datej Ure there exceptionsj

Employers typically provide that a bonus or other incentive is conditional upon the employee 
remaining in employment (and not under notice of termination of employment) until the date 
of payment or vesting or delivery of the shares.

Laf stateh H 8 AuDust 040g

E-UITYHBASEQ COMPENSATION

Typical qo:ms 
What are the prevalent forms of equity compensation awards in your 
’urisdictionj What is a typical vesting periodj Must the arrangements be 
offered to a broad group of employeesA or can the employer select the 
participantsj

Prevalent forms of e;uity compensation awards include options3 share schemes and 
cash-based schemes3 such as phantom arrangements. The arrangements are generally 
discretionary enabling the company to select which participants may receive awards3 but 
larger and listed companies are more likely to operate all-employee plans3 such as UK 
tax-favoured Fhare Incentive Plans (FIP) and Fave As You Earn (FAYE).

The typical vesting period can vary but is often structured as three to four years3 with 
some plans incorporating a one-year cliff followed by monthly or ;uarterly vesting. Fome 
tax-favoured plans such as Company Fhare Option Plans (CFOP) include a minimum 
three-year holding period for tax favourable treatment. Companies may also introduce 
performance-based vesting criteria or conditions3 which could be linked to :nancial metrics 
like earnings before interest3 taxes3 depreciation and amortisation or other Key Performance 
Indicators.

Laf stateh H 8 AuDust 040g

Typical qo:ms 
Must equity-based compensation be granted by the company(s board of 
directors ‘or its committee7 or can the authority be delegated to oNcers 
or employees of the companyj Ure there limitations or requirements that 
apply to delegationj
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Generally3 board consent is re;uired3 however the board can usually delegate speci:c 
authorities to particular oVcers or employees. In private companies3 certain shareholder or 
investor consents may also be re;uired alongside the board consent.

Laf stateh H 8 AuDust 040g

Tax t:eatment
Ure there forms of equity compensation that are tax-advantageous or 
disadvantageous to employees or employersj

There are four main tax-advantaged schemes• enterprise management incentives (EMI)3 
CFOP3 FIP and FAYE. These schemes provide tax advantages to the employee (and often 
the employer). Each of these schemes is subHect to speci:c conditions3 including ;ualifying 
re;uirements related to the company and participants as well as the nature and terms of the 
awards.

1here these tax-advantaged schemes are not available3 alternative structures may achieve 
tax favourable treatment (for example3 for a privately held company3 restricted and growth 
share arrangements).

Laf stateh H 8 AuDust 040g

JeDist:ation
Does equity-based compensation require registration or noticej Ure 
exemptionsA or simpliLed or expedited procedures availablej

E;uity-based compensation typically re;uires registration and reporting to DMRC where 
awards are made to employees or oVcers (including non-executive directors) who are UK 
resident (or who have UK duties). Tax-advantaged arrangements have separate reporting 
regimes and returns. Ongoing reporting applies to certain events during the lifetime of 
e;uity-based compensation arrangements3 including the exercise or lapse of an option and 
any other material changes which might give rise to a tax liability. 

A prospectus may be re;uired for certain offers of transferable securities under the UK 
Prospectus Regulation3 however there is an exemption for offers to directors and employees3 
conditional on limited information being provided and other exemptions may also apply.

Laf stateh H 8 AuDust 040g

kitGGolhinD tax 
Ure there tax withholding requirements for equity-based awardsj

There are potential tax withholding re;uirements for e;uity-based awards depending on the 
circumstances at the time the tax liability arises. If the e;uity award constitutes a readily 
convertible asset (RCA)3 the PAYE payroll tax withholding system applies3 and National 
Insurance Contributions may also potentially apply. Dowever3 if the award is not classi:ed 
as an RCA3 the tax liabilities are generally a self-assessment matter for the participant.

Executive Compensation & Employee Bene:ts 2024 Explore on LexoloDy

https://www.lexology.com/gtdt/workareas/executive-compensation-and-employee-benefits?utm_source=GTDT&utm_medium=pdf&utm_campaign=Executive+Compensation+%26+Employee+Benefits+2024


RETURN TO CONTENTS

Laf stateh H 8 AuDust 040g

Inte:Hcompany cGa:Dedac=
Ure inter-company chargeback agreements between a non-local parent 
company and local aNliate commonj What issues arisej

Corporation tax deductions may be available for the costs incurred in setting up and 
operating an employee share scheme.

A statutory regime exists providing3 where applicable3 employer company corporation tax 
deductions for share option gains and certain other gains made or value received by 
employees relating to share awards. 1here the statutory regime applies3 a company does 
not need to incur any :nancial cost to obtain the relief3 so no inter-company chargeback 
may be necessary. Dowever3 inter-company chargeback agreements may still be re;uired3 
either to comply with a group,s broader global transfer pricing arrangements or where the 
conditions for the statutory regime are not met.

Relief may also be available for certain costs incurred in relation to speci:c employee share 
schemes such as FIP3 FAYE3 CFOP and employee bene:t trusts.

1here the statutory regime does not apply3 corporation tax relief may be available under the 
general UK tax principles that apply to corporate expenditure. The company is re;uired to 
incur actual costs to ;ualify3 and chargeback agreements may be re;uired. The expenditure 
must also be incurred wholly and exclusively for the purposes of a company,s trade and must 
be revenue rather than capital in nature.

Laf stateh H 8 AuDust 040g

Stoc= pu:cGase plans
Ure employee stock purchase plans prevalent or availablej If soA are there 
any frequently encountered issues with such arrangementsj

Employee stock purchase plans are relatively common3 but less prevalent than option plans 
due to the administrative burdens. These are typically offered by large3 listed companies 
who wish to take advantage of the availability of certain tax-advantaged schemes such as 
all-employee FAYE plans (where employees are granted a discounted option and save for 
three or :ve years to exercise the option or withdraw the savings with a bonus) or FIPs 
(where employees ac;uire or receive shares which are held for :ve years for full tax relief). 
Fuch schemes often re;uire the involvement of a third-party bank3 trustee or administrator 
however and must generally be offered to all employees.

Laf stateh H 8 AuDust 040g

EMPLOYEE BENEFITS

Manhato:y anh volunta:y employee deneRts
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Ure there any mandatory beneLtsj Ure there limits on changing or 
discontinuing voluntary beneLts that have been providedj

Employees and workers have a right to a minimum of '.6 weeks‘ paid holiday at full salary 
rates. There is no legal obligation for employers to pay unwell workers full salary. Eligible 
employees who are absent from work due to incapacity and who meet three ;ualifying 
conditions are entitled to receive statutory sick pay3 at a reduced rate of pay set by the 
government. There are also various mandatory payments for those absent from work taking 
maternity3 paternity and adoption and other family-related leave. Again3 the rate of pay is 
set by the government. Fome employers choose to pay enhanced rates of sick pay and to 
compensate employees who are taking leave for family reasons.

Laf stateh H 8 AuDust 040g

Typical employee deneRts anh incentives
What types of employee beneLts are prevalent for executivesj Ure there 
tax or other Lnancial incentives or disincentives for such employee beneLt 
arrangementsj

Executives often receive private medical insurance for themselves and their family3 life 
assurance and permanent health insurance. These bene:ts are taxed as a bene:t to the 
employee.

Laf stateh H 8 AuDust 040g

TEJMINATION OF EMPLOYMENT

Jules qo: te:mination
Ure there prohibitions on terminating executivesj Ure there required 
notice periodsj May executives be dismissed without causej

There is a re;uired statutory notice period for individuals employed continuously for one 
month or more• not less than one week if the period of employment is less than two years and 
an additional week for every year of continuous employment up to 92 years. The maximum 
statutory notice period is 92 weeks3 but the parties can agree a longer period. Employees are 
re;uired to give their employee one week,s notice but again a longer period can be agreed.

Either party can elect to treat the contract as terminable without notice by reason of the 
conduct of the other party. This applies if the employee has committed a repudiatory breach 
of contract or gross misconduct and if an employer has committed a repudiatory breach of 
contract.

There is often a contractual term allowing employers to make a payment in lieu of notice. 

Any employee with two years‘ service or more can claim ordinary unfair dismissal and in 
certain circumstances an employee can claim that a dismissal is automatically unfair if 
they have less than two years‘ service. ’ismissal of an employee with more than two years, 
service must be for a legally fair reason to avoid a successful claim for unfair dismissal in 
the employment tribunal.
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Laf stateh H 8 AuDust 040g

Manhato:y seve:ance pay
Ure there statutory or mandatory minimum severance requirementsj Ure 
there any other mandatoryA post-employment beneLtsj

Employees with a minimum of two years‘ service must be paid statutory redundancy pay3 
which is calculated based on age3 length of service and the weekly rate of pay.

The maximum length of service for statutory redundancy pay is 20 years. 1eekly pay is 
based on average earnings over the 92 weeks to the day when they received notice (subHect 
to a cap). Employees receive between half a week and one and a half week,s pay for each 
year of service3 depending on age.

Ftatutory redundancy pay cannot be waived and employees can bring an employment 
tribunal claim if this is not paid.

Laf stateh H 8 AuDust 040g

Typical seve:ance pay
What executive severance payment level is typicalj

As well as statutory redundancy pay3 severance packages for executives typically include 
termination payments. zGolden parachute‘ clauses are not uncommon in unlisted companies3 
whereby a senior employee will be supplied with an enhanced severance package on the 
termination of their employment contract3 speci:cally where termination takes place upon a 
given event. 1here there is a change of control clause in the contract3 it is not uncommon 
for redundancy and notice payments to be enhanced.

Laf stateh H 8 AuDust 040g

Jeasons qo: hismissal
Ure there limits on dismissal for 8cause(j Ure there any statutory limits on 
8constructive dismissal( or 8good reason(j )ow are 8cause( or 8constructive 
dismissal( deLnedj Ure there legal or customary rules relating to effecting 
a termination for 8cause( or 8constructive dismissal(j

There are :ve statutory fair reasons for terminating someone,s employment• capability3 
conduct3 redundancy3 breach of a statutory duty or restriction and the catch-all provision 
zsome other substantial reason‘. 

In addition to relying on fair reasons3 employers must be able to satisfy employment tribunals 
that they acted reasonably in relying upon that reason to dismiss the employee and followed 
a fair process.

There is no statutory de:nition of constructive dismissal3 but employees are Husti:ed 
in treating themselves as being constructively dismissed if their employer commits a 
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repudiatory (or serious) breach of contract3 treated by the employee as bringing the contract 
to an end. Under common law3 if an employer has committed a repudiatory breach3 the 
employee can accept it by resigning3 typically without notice. To avoid accidentally aVrming 
the contract3 employees must do this without undue delay. The employee will then be 
entitled to common law damages and will be free from obligations such as post-employment 
restrictive covenants or garden leave clauses (though con:dentiality obligations will endure).

Laf stateh H 8 AuDust 040g

ra:heninD leave
Ure 8gardening leave( provisions typically used in employment 
terminationsj Do they have any special effect on beneLtsj

Garden leave is commonly used when dismissing senior employees in the UK. It can only 
be imposed if there is an express term in the employee,s contract allowing their duties to be 
suspended during their period of notice. If not3 imposing garden leave is a breach of contract.

’uring garden leave the employment contract continues3 so the employer must continue to 
offer and pay for all bene:ts.

Laf stateh H 8 AuDust 040g

kaive: oq claims
Is a general waiver or release of claims on termination of an 
executive(s employment normally permittedj Ure there any restrictions or 
requirements for the waiver or release to be enforceablej

It is not permitted to waive statutory claims without satisfying various legal re;uirements. 
These claims can be waived using a settlement agreement. The employee must take legal 
advice for the settlement agreement to be valid.

If an employee and employer enter into an agreement that ostensibly waives contractual 
and statutory claims but does not comply with the statutory re;uirements for a settlement 
agreement3 it will only be enforceable with regard to contractual claims.

Laf stateh H 8 AuDust 040g

POSTHEMPLOYMENT JESTJICTIVE COVENANTS

Typical covenants
What post-employment restrictive covenants are prevalentj What are the 
typical restricted periodsj

Post-employment restrictive covenants will often vary in scope and duration but typically 
include the following•

W non-solicitation of clients3 customers and employees q typically for a period of six to 
92 months depending on level of seniority5
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W non-dealing restrictions with certain clients3 customers or employees q usually for a 
duration of six to 92 months5 and

W a non-competition clause q typically covering a period of three to six months. 

Laf stateh H 8 AuDust 040g

Enqo:ceadility
Ure there limits onA or requirements forA post-employment restrictive 
covenants to be enforceablej Will a court typically modify a covenant to 
make it enforceablej

Enforceability will depend on the scope and duration of the restrictions and whether the 
restrictions are genuinely designed to protect an employer,s legitimate business interests. 
Types of interest that will typically be protected include the protection of business 
connections3 goodwill3 the stability of the employer,s workforce and the protection of trade 
secrets and other con:dential information.

Although the courts will in some cases omit words from a covenant to make it enforceable3 
they will never rewrite it. Therefore3 if the period or scope of the covenant is too broad it will 
likely fail.

Laf stateh H 8 AuDust 040g

Jemehies qo: d:eacG 
What remedies can the employer seek for breach of post-employment 
restrictive covenantsj

If an employee breaches a post-employment restrictive covenant3 the usual remedy is for the 
employer to bring an action for damages for breach of contract. Alternatively3 it may decide 
to seek an inHunction depending on the severity of the breach.

Laf stateh H 8 AuDust 040g

PENSION ANQ OTKEJ JETIJEMENT BENEFITS

JeWui:eh :eti:ement deneRts anh incentives
Ure there any required pension or other retirement beneLtsj Ure there 
limits on discontinuing or modifying voluntary beneLts that have been 
providedj

Employers are re;uired to automatically enrol certain workers into a ;ualifying pension 
scheme and make minimum contributions. Other workers have a right to opt into a 
pension arrangement in certain circumstances. There are rights to opt out and a system of 
re-enrolment every three years.

There may be limits on discontinuing or modifying any bene:ts over and above the auto 
enrolment minimum depending on how those bene:ts have been put in place. jor example3 
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any variation of contractual terms will re;uire employee consent. If the bene:t has been 
provided under trust3 any discontinuance or modi:cation will depend on the terms of the 
trust3 and3 in some circumstances3 satisfying certain statutory re;uirements.

Laf stateh H 8 AuDust 040g

Typical :eti:ement deneRts anh incentives
What types of pension or other retirement beneLts are prevalent for 
executivesj Ure there tax or other Lnancial incentives or disincentives for 
such employee beneLt arrangementsj

Most executives are entitled to minimum auto-enrolment employer contributions3 but 
employers may provide a higher level based on seniority or market practice (or both). jor 
registered pension schemes3 both the executive and the employer obtain tax relief on their 
contributions3 up to an annual allowance after which a tax charge is applied. jor zhigh earners‘ 
with earnings above certain prescribed thresholds3 that annual allowance may be reduced 
so any pension contributions made in excess of that limit would not be tax favourable.

Most pension contributions are paid to de:ned contribution pension arrangements. In some 
cases3 the executive may participate in a de:ned bene:t pension arrangement (in which the 
bene:t payable on retirement is typically calculated as a fraction of salary for each year of 
service) but this is now relatively rare because a large proportion of such schemes are froJen3 
so that no further bene:ts can accrue3 or closed to new Hoiners. This is because the cost of 
providing a de:ned bene:t scheme is typically very high compared to that of providing a 
de:ned contribution arrangement.

Laf stateh H 8 AuDust 040g

Supplemental :eti:ement deneRts
May executives receive supplemental retirement beneLtsj

There are no limits on the retirement bene:ts that any executive (or other employee) may 
receive other than3 in the case of a registered pension scheme3 having to keep within the 
terms of the jinance Act 2004 to avoid tax charges.

Laf stateh H 8 AuDust 040g

INQEMNIFICATION

Qi:ecto:s anh o>ce:s
May an executive be indemniLed or insured for claims related to actions 
taken as an executiveA oNcer or directorj

’irectors and OVcers liability insurance protects directors and oVcers regarding claims 
made against them in connection with the discharge of their duties. This may cover liability 
in connection with any negligence3 default3 breach of duty or breach of trust.
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1hilst a company is allowed to indemnify its directors and oVcers for any :nancial loss 
arising from a claim made against them while acting in this capacity3 the company is 
generally not permitted to indemnify them against liability in connection with any negligence3 
default3 breach of duty or breach of trust by them in relation to the company.

Laf stateh H 8 AuDust 040g

CKANrE IN CONTJOL

T:ansqe: oq deneRts
Hnder what circumstances will an asset sale in your ’urisdiction result in 
an automatic transfer of beneLt obligations to the acquirerj

If there is an asset sale3 provided this constitutes a relevant transfer of an undertaking3 all 
rights3 powers3 duties and liabilities under or in connection with a contract of employment will 
transfer to the ac;uirer3 including the obligation to provide substantially e;uivalent bene:ts 
(subHect to certain pension exemptions).

Laf stateh H 8 AuDust 040g

Executive :etention
Is it customary to provide for executive retention or related arrangements 
in connection with a change in controlj

All employees (including executive directors) are transferred automatically on an asset sale3 
where this constitutes a relevant transfer. jollowing the transfer3 the employment contracts 
have effect as if originally made between them and the new employer. On a share sale3 the 
employees will remain in place despite the change in ownership.

Fhare plans will typically contain provisions dealing with a change of control q usually either 
providing for the exercise of options and delivery of shares which are then purchased in the 
ac;uisition or providing for rollover of awards. Any retention tends to take the form either of 
rollover built into the e;uity awards from the outset or3 if catered for later3 transaction bonuses 
or new e;uity awards to be offered by the buyer. Care needs to be taken with earn outs for 
oVcers and employees as3 depending on the structure3 these may be taxed as employment 
income rather than sale consideration.

Listed companies may be less likely to provide for additional retention arrangements for 
executive directors due to investor re;uirements and3 if relevant3 the restrictions of their 
remuneration policy.

Laf stateh H 8 AuDust 040g

Expehiteh vestinD oq compensation
Ure there limits or prohibitions on the acceleration of vesting or 
exercisability of compensation in a change in controlj Ure there 
restrictions on 8cashing-out( equity awardsj
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jor private companies3 the only limits are the terms of the relevant compensation itself 
and any applicable shareholders, agreement. jor companies listed on certain markets3 there 
may be additional restrictions in the company,s remuneration policy and investors do not 
generally support automatic acceleration of a director,s e;uity award on a change of control.

jor companies in the :nancial services sector3 any acceleration must be in line with 
applicable regulatory rules.

UK e;uity plans typically do not provide for zcashing-out‘ as a matter of course due to the tax 
conse;uences. Listed companies are more likely to have such provisions but will typically 
only use them for UK individuals if they cannot easily source shares to satisfy the awards.

Laf stateh H 8 AuDust 040g

Expehiteh vestinD oq compensation
Ure there adverse tax consequences for the employer or the executive 
relating to beneLts or payments provided pursuant to a change in controlj

Not for someone resident in the United Kingdom3 provided that3 where the employee has a 
tax-advantaged award3 if they are permitted to exercise it or accelerate it outside the terms of 
the award or the scope of the tax exemption3 tax-advantaged treatment may not be available.

Laf stateh H 8 AuDust 040g

MULTIH.UJISQICTIONAL MATTEJS

ExcGanDe cont:ols
Do foreign exchange controls rules apply to the remittance of fundsA or the 
transfer of employer equity or equity-based awards to executivesj

There are generally no UK foreign exchange rules restricting such remittance or transfer. 
Dowever3 if there are sanctions affecting the other country3 it would be advisable to con:rm 
that these do not affect the ability to remit funds or transfer e;uity.

Laf stateh H 8 AuDust 040g

Local lanDuaDe :eWui:ement
Must employment agreementsA employee compensation or beneLt plansA 
or award agreements be translated into the local languagej

Employment agreements3 employee compensation or bene:t plans or award agreements 
are not generally re;uired to be translated into the local language of the employee. If a 
contract is not written in English3 if there is any dispute about its terms3 translation into 
English would be re;uired to enable Hudicial determination.

Laf stateh H 8 AuDust 040g
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Net sala:y a::anDements
Ure there prohibitions on tax gross-upA tax indemnity or tax equalisation 
paymentsj

There are no statutory or regulatory prohibitions on tax gross-up3 tax indemnity or tax 
e;ualisation agreements.

Tax indemnities are common and are typically included in employment agreements and 
incentive documentation. They will typically be coupled with a right to withhold and deduct 
from any fees3 salary3 or other amounts due to the individual.

Indemnities covering employer,s National Insurance Contributions are generally unlawful3 
subHect to a broad exception for share option arrangements (and certain other 
employment-security related charges) where the employee agrees to the transfer of such 
liabilities.

Tax e;ualisation agreements are relatively uncommon3 except for internationally mobile 
senior executives. In such cases3 DMRC has a process to utilise modi:ed versions of 
the PAYE payroll withholding schemes and employers will often assist their employee in 
preparing their self-assessment tax returns to ensure compliance with the necessary tax 
obligations.

Laf stateh H 8 AuDust 040g

CGoice oq laf
Ure choice-of-law provisions in executive employment contracts generally 
respectedj

Choice of law provisions in employment contracts are generally respected. If an employee 
(including an executive director) is working in the United Kingdom3 they will be subHect to 
mandatory UK employment rules that cannot be disapplied if the contract is expressed to be 
subHect to the laws of a different Hurisdiction.

Laf stateh H 8 AuDust 040g

UPQATE ANQ TJENQS

wey hevelopments oq tGe past yea:
What were the key casesA decisionsA ’udgments and policy and legislative 
developments of the past yearj 

In Feptember 202S3 a framework was introduced to facilitate extending pensions 
auto-enrolment regime to younger workers and for contributions to be based on the :rst 
pound of earnings in certain circumstances (though that extension has not yet been made).

In October 202S3 the Fupreme Court ruled that the release and re-grant of an option to 
someone who had :rst gotten the option as a consultant but was a director at the time of 
re-grant3 in connection with a wider re-:nancing3 fell within the employment-related securities 
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option tax regime. This con:rmed that where an opportunity to receive securities or options 
is made available by an employer3 when assessing whether this regime applies3 whether 
employment caused the opportunity does not matter. In addition3 the cap on bankers, 
bonuses was lifted.

In /anuary 20243 the employee National Insurance contribution rate for earnings between 
the primary and upper threshold limit was cut from 92" to 90"3 and then cut again to –" in 
April 2024.

In jebruary 20243 the Investment Association released some guidance on its principles of 
remuneration3 noting in particular that companies with a focus£exposure on the UF market 
may need to grant higher value long-term incentive plan (LTIP) awards3 and there may be 
a move towards combining performance and retention elements of awards as well as a 
lightening on certain shareholder regulation.

In April 20243 the 82-day period in which EMI options must be noti:ed to DMRC was 
lengthened to 6 /uly following the tax year in which the option was granted. In addition3 time 
spent on carer,s leave was added to the calculation of time spent working for the purposes 
of the working time re;uirement which employees must satisfy to receive an EMI option. In 
addition3 the tax regime for resident but non-domiciled individuals was revoked with effect 
from April 202'.

The pensions lifetime allowance (the total amount of pension savings you can build up 
before having to pay a tax charge) was abolished from 6 April 2024. This will have had a 
signi:cant impact on those with considerable pension savings who are often executives and 
may encourage them to continue working where they might otherwise have retired due to 
tax concerns.

DMRC con:rmed in May 2024 that it was obliged to report data relating to companies who 
receives a OsubsidyO through the grant of EMI options of over P9003000.

The UK government has also considered whether to introduce a new market for the 
secondary trading of private companies, shares.
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