
The future of online poker in Germany very much elies on the definition
of the garne; is it based purely on uck or s it truly a game of skill?
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POKER IS ONE OF the nmst popular garnes in Germany

and is played both on- and orfline by huge numbers of
people, Notwithstanding this popularity, the legal status
o[ poker is still hotly dispu ed: at first sight it appears
to oe a garne of chance, and thus falls under the regula
tions of the German Interstate Lottel f Treaty [Treatyl.
IIowever. as this article shows, poker shotl]d in fact
be considered as a garne of skill, which has impor[ant
implieations for tl}e mternet gaming industry under both
German and EU law.

The Treaty eame into force in Gennany on 1 Janu
my 2008. following a decision of the German Federal
Constitutional Court. which deelared that the (then eur
rentl German gambling legislation was unconstitutmna .

According o section 4 of theTreaty, the organising
condueting or placing of" public garnes of chance rcqmres
a gambling 8cenee provided by the German Federal State
in whose territo 2¢ the garne is organised, conducted or

placed. Only gambling licences Ihr institutions or compa
nies that are under direct or indirect eontrol of a German
Federal State are explicitly allowed in the Treaty. Con
sequently, a prtvate company cammt obtain a gambling
licence. The Treaty contmns ve 2¢ strict provisions regard

mg gambling, for example, it prohibits online garnes of
chance and advertiselnents on TU or over ttle interner.

regardless of whether the garne in question is licensed
or not. Orte assumes that the stare mom poly as the main
driver behind the Treatv is not that rauch depenaent on
these comparauve y new distribution channels for garnes.

Dubious leqality
AIthough only in force since Januag 2008. the lawful
ness of the Treaty has already bcen questioned by COUI'[S

scholars and the Eumpean Commission. On 31 Janua] J
2008 the Comndssion flled a leller of fbrntal notice to the
Germa government asking it to verify whether some of
the provisions of the Treaty, which regulates the organi
sation of garnes of chance, are compatible with Articles
43.49. and 56 of the EC Treaty. This letter also refers to
the total prohibition of garnes of chance on the interner,
Furthermore, the administrative court of Schleswig-Hof
stein submitted a request for preliminary ruling to
the European High Court in order to find out whether
the Treaty violates the EC Treaty or not.

In addition to concerns regarding the valid[ty of
the Treaty untier EC law, vadous scholars doubt that
some provis]ons of the Treaty comply with the Gcrnmn
£onstitution, They are especiany concerned that the stare
monopoly for gambling might violate the fiecdom of
work provislons

As it only regulatcs garnes of chance and not garnes
of skill, the Treaty and the relevant correspomling sec
tion of the German eriminal code only apply to poker il"
it is to be regarded as a garne of chance. This article will
discuss this distinction in the context ofTexas Hold'em
poker - the most popular variant of poker played on the
lnterncl

Section 3 of the Treaty del]nes a garne of chance as
a garne Ihr mone} whose outcome totally or mainly
depends on chance, which will oecur if uncertain results
are decisive for the outcome. If a garne contains elements
of skill as wen as chance then the prevailing element is
dedsive for the classificafion of the garne. The element
of chance is considered the prevailing element if the
rules allow the player only an extremely small strategie
influence. A garne is dassif ed as a garne of skill i f the
physical or intellectual skills of the players are decisive
for the result

"The stare monopoly for
ambli q might: viol i :? l:he

freedöm of work prows öns"

Taklnq a chance or skllful plav?
Aeeording to the German Federal Court, the assessment
ofwhether a garne qualifies as a garne of chance or skill
taust be made by retarenee to the speeifie eoo.ditions of
me garne itself. There is only one outdated court mling
of the German Relchsgericht from 1906 eoncernir, g draw
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poker, where the court simply asserted that imker is a
garne of chance - fuß slop. Conscqucntly, dassification
of Tcxas Ilold'em poker as a gamc of skill or chance
requircs a closer look.

In Texas Itold'em poker each player rcccives two cards
[the pocket-cärds) face down, followed by a pre-flop
bctting round. Pollowing the pre-flop bctting round th ee

community cärds äre dealt face up in the centre of the
table. After a second betting round, the dealing of an
other single community eard and a third betting rotmd,
a last single community Calll is dealt, followed by a
['ourth betting round. If all players have folded and only

one player bets, this remaining player receives the pot. If
two or more players remain after the final bett[ng round,
it eomes to a showdown, Hefe, eaeh player plays the best
hand he ean make from the seven available eards.

Therefore, it is clear that chance is a faetor in winning
Texas Hold'em poker as a player eannot influence the
quality of the cards, That said, a lot of elements of skill
ean still be identified in the garne.

A player eould, based on the cards he holds and those
remaining on the table, mathematically caleulate his
probabilities of winning a partieular round. Furthermore,
after having played only a few hands eren an average

"The psychological
aspects of th(» garne
are also of rele?ance

player can use different strategies and taetics during a
garne in order to ill¢:l'ease bis ehanees of winning, for
example (lepen(lh g on the amount of stacks a player has
to deeide whethcr to play Ioose or tight, or a player ean
eonsider the pot-odd for the deeision of calling or raising
the stake.

The art of deception
It is also esscnUa] that a player is able to deccivc other
players in order to be suceessful, and the psychologieal
aspects o " the garne are also of significänt relevanee, for
example a player can choose belween various psyeholog
ical strategies like bluffmg (meaning lhe player pretends
to have a better hand than he aetually does}, semi
bluffmg [in oase the playcr thinks that his weak hand
might improve in a latcr round) or slow-playing, whieh
is the opposite of bluffing and means thal the player has
a strong hand Imt pretends not o.

A player also has to monitor opponents' behaviour
and draw adequate inferences as to one's own chances.

Based upon the anmunts opponents bkl, or by which they
subsequently raise, a skilled player ean draw conclusions
as to how favom-able oplmnents' eärds might be.

Taking into account the differem skills that can influ
ence a Texas IIuld'cm poker garne on the one hand, and
the single element of chance on the other hand, the ele
ment of skill elearly prcvails, There bre, Texas Hold'em
poker should be considered a gmne of skill. The German
Interstate Lottery Treaty, consequently, does not apply
to this garne. Once this legal standpoint is eventually
confinned by actual court rulings, the üerman market
will become open to private poker eompanies. This would
turn the market upside down with dramatie eonsequenc
es. not only for the German stare monopoly, but also for
internet gamlng in [ urope generally,


